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Editors’ Note: 
In this death reference there was no eyewitness. Prosecution case relied upon two 
confessional statements made by two accused. In the confessional statements accused 
claimed that they had caused the death of the victim by strangulation. But the Inquest Report 
and the Post Mortem Report, though supportive of each other, did not support the statement 
of the confessing accused. In accordance with the post mortem report the cause of death was 
hemorrhagic shock. The High Court Division thus believing the confessional statements to be 
untrue and considering the other evidence adduced against the accused to be insufficient to 
prove their guilt beyond reasonable doubt, acquitted the accused. 
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When dead body of the victim is found in an open land mere pointing of the location of 
the dead body by an accused alone cannot be taken as a legal prove against him: 
Three witnesses, namely P.W.3 Md. Ali, P.W.4 Mamun and P.W.5 Siraj have supported 
the evidence of P.W.11 S.I. Sultan Mahmud that at the showing of accused Bablu the 
dead body of victim Linkon was recovered. Undisputedly the dead body of victim 
Linkon was found in an open agricultural land which belonged to P.W.7 Mojibur. As 
such mere pointing of the location of the dead body by an accused alone cannot be taken 
as a legal prove that he committed the offence of murder unless above showing is 
supported by other legal evidence proving the complicity of the accused with the act of 
murder of victim Linkon.                   ...(Para 40) 
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Section 164 of the Code of Criminal Procedure, 1898: 
It is the duty of the Judicial Magistrate to ensure that the confessional statement is 
made voluntarily, truthfulness will be determined by the trial Court: 
While recording a confessional statement a Judicial Magistrate is not required to 
investigate as to the truthfulness or correctness of the statement being made before him 
by the accused. It is the duty of the Judicial Magistrate to ensure that the confessional 
statement is made voluntarily free from any form of coercion or undue influence. 
Determination of truthfulness or correctness of confessional statement of an accused is 
the duty of the learned judge of the trial court. The trial Court shall perform above 
duty by examining the confessional statement in the light of facts and circumstances of 
the case and by comparing the same with other legal evidence on record. When more 
than one accused person of a case give separate confessional statements the trial Court 
shall also examine if above statements are mutually supportive or those suffer from 
material contradictions.                    ...(Para 43) 
 
Confessional statement if not found true cannot be given the status of legal evidence and 
cannot be a base for conviction:  
It is crystal clear from above mentioned evidence of P.W.I Dr. Md. Shah Alam, P.W.11 
S.I. Md. Sultan Mahmud, the Post Mortem report (Exhibit-8 and the Inquest report 
(Exhibit No.4) that the death of victim Linkon was caused due to loss of excessive blood 
for amputation of fingers of both hands and legs and other injuries as mentioned above 
and not by strangulation as have been stated by accused Bablu and Shohag in their 
respective confessional statement. Above confessions statements do not make any 
mention of above injuries let alone providing any explanation as who inflicted those 
injuries.  Analyzing above ocular and documentary evidence on record in the light of 
the facts and circumstances of the case and the confessional statements made by accused 
Shohag and Bablu under section 164 of the Code of Criminal Procedure we are of the 
view that above confessional statements do not find any support from any other legal 
evidence on record. In above view of the materials on record we are unable to accept the 
confessional statements made by the accused Bablu and Shohag as true and give the 
same the status of legal evidence which can be the basis of an order of conviction and 
sentence. The learned Judge of the Druto Bichar Tribunal committed serious error in 
accepting above confessional statements as true and valid legal evidence which is not 
tenable in law.               ... (Paras 51, 52 and 53) 
 
 

JUDGMENT 
S M Kuddus Zaman, J:  
   

1. This Death Reference under section 374 of the Code of Criminal Procedure, 1989 
(hereinafter referred to as the Case) has been submitted by the learned Bicharak(District and 
Sessions Judge), Druto Bichar Tribunal No.4, Dhaka for confirmation of the death sentence 
imposed upon the accused (1) Md. Shohag Howlader and (2) Md. Atabur Rahman @ Bablu 
under section 302/34 of the Penal Code in Druto Bichar Tribunal Case NO.05 of 2015 arising 
out of Palong P.S. Case No.33(6)13 corresponding to G.R. No.192 of 2013 vide judgment 
and order of conviction and sentence dated 07.09.2016. 
 
    2. As against the aforesaid judgment and order of conviction and sentence dated 
07.09.2016, the condemned-prisoner Md. Shohag Howlader preferred Jail Appeal No.328 of 
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2016 and condemned-prisoner Md. Atabur Rahman @ Bablu prepared Jail Appeal No.327 of 
2016. 
 
    3. The above mentioned Death Reference and the Jail Appeals have emerged out of the 
self-same judgment and order of conviction and sentence and the questions of law and facts 
involved in all above Reference and Appeals are same and hence, those have been heard 
together and are being disposed of by this single consolidated judgment. 
 
    4. In short, the prosecution case is that on 28.06.2013 at 0.15 hours P.W.1 Mozammel Kha 
lodged an FIR with Palong P.S. stating that on 25.06.2013 at 3.00 p.m. condemned-accused 
Shohag and Bablu and not sent up accused Babul abducted his son victim  Md. Linkon along 
with  motor cycle from his dwelling house. The mobile phone of victim Linkon was found 
switched off. One Arif informed that above accused-persons attempted to sale above motor 
cycle but failed and the motor cycle was recovered and kept in the Madaripur Police Station. 
It was apprehended that above accused-persons have murdered his son by administering 
narcotics to grab his motor cycle.  
 
    5. On the basis of above ejahar P.W.10 Abul Kashem Officer-in-Charge of Palong Police 
Station initiated Palong P.S. Case No.33 dated 28.06.2013. Accused Atabur Rahman Bablu 
was arrested by police from Lalbagh, Dhaka on 28.06.2013 at 07.00 a.m. and at his showing 
the dead body of victim Linkon was recovered. P.W.11 Md. Sultan Mahmud performed 
inquest of the dead body of victim Linkon and sent the same for post mortem examination.  
  
    6. The investigation of the case was  assigned to P.W.11 Sultan Mahmud who in course of 
investigation visited the place of occurrence, prepared a sketch map of the same along with 
an index thereof, seized  alamats by dint of seizure lists in presence of witnesses, produced 
accused Bablu and accused Shohag before P.W.8 Md. Aminul Islam, a judicial Magistrate, 
for recording  of their confessional statements  under section 164 of the Code of Criminal 
Procedure and recorded statement of witnesses under section 161 of the Code of Criminal 
Procedure. In the above investigation offence punishable under section 364/328/201/302/ 
379/411/34 of the Penal Code having prima faci proved he submitted charge sheet No.172 
dated 15.09.2013 against the condemned prisoners namely Sohag and Bablu and finding no 
address of accused Md. Babul did not send him to stand trial.  
 
    7. The learned Session Judge of Shariatpur framed charge against the condemned accused-
persons namely Md. Sohag Howlader and Md. Atabur Rahman@Bablu under sections 
364/328/302/201/379/411/34 of the Penal Code and read over the same to the accused-
persons who pleaded not guilty and demanded trial. 
 
    8. The case was transferred to the learned Judge of Drubo Bichar Tribunal No.4, Dhaka for 
trial. At trial prosecution examined 11 witnesses who were cross examined by the defense. 
Documents and materials produced and proved by the prosecution were marked  as Exhibit 
No. 1-13 series and Material Exhibit No. Ka. 
 
    9. On conclusion of recording of prosecution evidence both the accused-persons were 
examined separately under section 342 of the Code of Criminal Procedure in which the 
accused-persons reiterated their claim of not guilty and declined to adduce any evidence. 
 
    10. On consideration of facts and circumstances of the case and evidence on record the 
learned Judge of Druto Bichar Tribunal convicted accused Shohag and Bablu under section 
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302/34 of the Penal Code and sentenced them thereunder to death and also a fine of 
Tk.20,000/- each as mentioned above. 
 
    11. Mr. M.D. Rezaul Karim, the learned Deputy Attorney General appearing on behalf of 
the State submits that accused Bablu and Shohag called out victim Linkon from his house and 
subsequently his dead body was found at the showing of accused Bablu. Accused Babul and 
Shoghag both have given separate confessional statement under section 164 of the Code of 
Criminal Procedure to P.W.8 Md. Aminaul Islam a judicial Magistrate confessing their guilt 
in the commission of murder of victim Linkon by swallowing sleeping tablets and 
strangulation. P.W.8 Md. Aminul Islam has consistently stated in his evidence that he 
recorded above confessional statements of accused Bablu and Shohag on fulfillment of all 
legal requirements and those were made voluntarily. P.W.1 Mozammel Kha, P.W.2 Rashida 
Begum and P.W.3 Md. Ali Hossain Khan have given consistent and mutually corroborative 
evidence proving that above accused-persons called out victim Linkon from his home. 
  
    12. On consideration of above facts and circumstances of the case and legal evidence on 
record the learned Judge of the Tribunal has rightly held that the confessional statements 
given by above two accused-persons were true, mutually supportive and corroborated by 
others evidence on record and on the basis of above legal evidence rightly convicted the 
condemned accused-persons. This is a gruesome murder of an innocent young person and 
after above murder the dead body of the victim was dumped in an unrecognizable place. As 
such the learned Judge has rightly handed down the highest penalty against the condemned 
accused-persons as provided by law. 
 
    13. As such this Court may accept the reference made by the learned Judge of the Tribunal 
and dismiss both the appeals preferred by the condemned accused persons.   
  
    14. On the other hand, Mr. Md. Hafizur Rahman Khan, the learned Advocate appointed by 
the State for condemned-prisoner Babul submits that while giving evidence as P.W.1 
informant Mozammel Kha did not mention that the accused-persons abducted victim Linkon. 
In the ejahar it has been stated that the Motor bike of victim Lincon was in the possession of 
accused Bablu and Shohag and they attempted to sale out the same. But above claim of the 
FIR remained not proved. There is no eye witness of the occurrence of murder of victim 
Lincon. It is true that accused Shohag and Bablu have made two separate confessional 
statements under section 164 of the Code of Criminal Procedure but those statements were 
extracted by physical torture and both the accused persons had retracted above confession. 
 
    15. The learned Judge committed serious illegality in convicting accused Bablu on the 
basis of the same. The learned Advocate lastly submits that no independent witness to the 
inquest report has corroborated the evidence of P.W.11 Md. Sultan Mahmud that the dead 
body of victim Linkon was recovered at the showing of accused Bablu. There is no legal 
evidence on record to prove the charge leveled against accused Bablu under section 302/34 of 
the Penal Code. As such, above death reference is liable to be rejected and the Jail Appeal 
preferred by condemned prisoner Bablu deserves to be allowed and condemned prisoner 
Bablu is entitled to be acquitted. 
 
    16. Mr. Md. Helal Uddin Mollah with Mrs. Syeda Farah Helal the learned Advocate for 
condemned-prisoner Shohag adopted the submissions made by the State appointed learned 
Advocate for co-accused Bablu and submitted that in this case there is only one piece of 
evidence against accused Shohag which is the confessional statement allegedly given by 
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accused Shohag under section 164 of the Code of Criminal Procedure before a judicial 
Magistrate. But above confessional statement of accused Shohag was obtained by torture and 
abuse and above confessional statement contradicts the confessional statement made by co-
accused Bablu on materials points and above confessioanl statement is not true at all.  
 
    17. The learned Judge of the Tribunal most illegally accepted above confessional statement 
as true and voluntarily made and convicted and sentenced accused Shohag on the basis of the 
same which is not tenable in law. As such the Death Reference may be rejected and the Jail 
Appeal of convict Shohag may be allowed and he may be acquitted.   
    
    18. In order to appreciate the legal validity of the arguments advanced by the learned 
Advocates for the respective parties and to examine whether the trial Court was justified in 
passing the impugned judgment and order of conviction and sentence we turn to examine and 
discuss the evidence adduced by the prosecution in this case. 
 
    19. As mentioned above prosecution has examined 11 witnesses to bring home the charge 
brought under section 302/34 of the Penal Code against accused Bablu and Sohag. 
 
     20. P.W.1 Mozammel Kha is the father of victim Linkon and informant of this case. He 
stated that on 25.06.2013 at 3.00 p.m. accused Shohag and Bablu called out victim Linkon 
from his home. The mobile phone of victim Linkon was found switched off. Arif informed 
that the motor cycle of victim Linkon was kept in Madaripur police station. He went to above 
police station and identified motor cycle of his son. Accused Bablu was arrested by police 
and he confessed to have murdered his son and dumped his dead body beside a palm tree. 
Accused Shohag also confessed to have murdered his son by administering narcotics mixed 
milk and by strangulation. The witness proved the FIR, seizure list and his signatures on 
above documents which were marked as exhibit-1, 1/1, 2, 2/1, 3 and 3/1 respectively. In his 
cross-examination the witness denied that his son did not go with accused Shohag with his 
motor bike nor the accused-persons murdered his son or he gave false evidence. 
 
    21. P.W.2 Rashida Begum is the mother of victim Linkon. She stated that on 25th at about 
3.00 p.m. accused Shohag and Bablu came to her home and took away victim Linkon riding 
his motor bike. On the next day Rasel disclosed that the match light of victim Linkon was in 
the possession of accused Bablu. Accused Bablu was arrested by police and he confessed to 
have murdered victim Linkon and at his showing the dead body of his son was recovered. 
Subsequently the maternal aunt and uncle of accused Shohag apprehended him and handed 
him over to police. Accused Sohag also confessed to the Magistrate that he had murdered 
victim Linkon by strangulation. In cross-examination she denied that Rasel did not mention 
to her that the match light of victim Linkon was in possession of accused Bablu. 
 
    22. P.W.3 Md. Ali Hossain Khan is the brother of P.W.1 Mozammel. He stated that he 
heard from P.W.1 Mozammel on 26.06.2013 that Accused Shohag and Bablu called out 
victim Linkon from his home. He heared that motor bike of victim Linkon was in Madaripur 
Police Station. He went there and found the Motor Bike of victim Linkon. Accused Bablu 
confessed to police and at his showing deed body of victim Linkon was found. Police 
prepared inquest report of the dead body of victim Linkon and seized wearing apparels of the 
victim and blood stained mud of the occurrence place by a seizer list and he gave signatures 
on above documents. The witness proved the inquest report, seizure list and his signature on 
above documents and those were marked as Exhibit No. 3, 3/1 and 3/2 respectively. In cross-
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examination he stated that he heard of the occurrence at 5.00 p.m. on 26.06.2013 and the 
name of the accused persons were not mentioned in the inquest report. 
 

    23. P.W.4 Mamun Khan stated that on 26.06.2013 P.W.1 Mozammel stated to him that 
victim Linkon was missing and his mobile phone was switched off. He heard that a motor 
bike was found in the Madaripur Police Station. He went there and identified the motor cycle 
of victim Linkon. Police arrested accused Bablu and at his showing dead body of victim 
Linkon was recovered. Accused Bablu and Shohag murdered victim Linkon and dumped his 
dead body in the field. In cross-examination he stated that victim Linkon was his cousin 
brother. Accused Shohag is a poor man who lives in Dhaka for last 9 years. He denied that 
about two months before the date of occurrence victim Linkon went to Dhaka. No G.D.E was 
entered in the Police Station before institution of this case. He lastly stated that he did not 
burn the house of Accused Shohag by fire. 
 

    24. P.W.5 Siraj Baga is a village police and a witness to the inquest report of the dead body 
of victim Linkon. The witness proved his signature on the seizure list and the inquest report 
which were marked as Exhibit-2/3 and 4/2 respectively. In cross-examination he stated that 
he was a village police of Ward NO.7 and the dead body of victim Linkon was found in the 
ward of another Union Parishad. 
 

    25. P.W.6 Jashim Sarder is another witness to the inquest report of the dead body of victim 
Linkon. The witness proved his signature on the inquest report which was marked as Exhibit-
4/3. He stated that at the time of occurrence accused Babul was present and he heard that 
accused Bablu and Shohag murdered victim Linkon by administering something with juice. 
 

    26. P.W.7 Mujibur Rahman Sarder stated that on 28.06.2013 the dead body of victim 
Linkon was found in his land. Police recovered above dead body at the showing of the person 
who dumped the same. He heard that accused Shohag and Bablu murdered victim Linkon by 
administering intoxicating substance. In cross-examination the witness stated that at 12.00 
o’clock he came to know that above dead body was lying in his land. 
 

    27. P.W.8 Md. Aminul Islam is the judicial Magistrate who recorded confessional 
statements of accused Bablu and Shohag under Section 164 of the Code of Criminal 
procedure. He stated that the Investigation Officer produced before him accused Bablu on 
02.07.2013 and he gave him enough time before accused Bablu voluntarily agreed to give a 
confessional statement. He recorded his statement and read over the same to the accused who 
endorsed the same as true and gave two signatures on the same. The witness proved above 
confessional statement, his signatures and the Signature of accused Bablu on the same which 
were marked as Exhibit-5 and 5/1 series respectively. The confessional statement of accused 
Bablu is reproduced below: 

ÔÔMZ 25/06/13 Bs †mvnvM Gi mv‡_ Avwg I eveyj kixqZcyi †Rjvi WvgyW¨v _vbvq Avwm| †mLv‡b †mvnv‡Mi 

k¦ïi evox| Avgv‡`i ỳRb‡K H evwo †bq wb| †`vKv‡b emv _vwK| Pv, wmMv‡iU LvB| wZbUvi w`‡K †mvnvM, 

wjsKb‡K †dvb K‡i Avm‡Z ejvq wjsKb Mvwo (†gvUi mvB‡Kj) wb‡q Av‡m| wKQy¶b ci Avgiv PviRb 

wjsK‡bi †nvÛvq D‡V wKQ ỳi Avmvi ci GKUv evRv‡i Avgv‡K I eveyj -†K bvwg‡q †`q| †mvnvM, wjsKb †gvU 

mvB‡K‡ji †givgZ Kiv jvM‡e weavq gv`vixcyi P‡j hvq| eveyj †mvnv‡Mi Kv‡Q wKQy¶b ci †dvb K‡i| 

Avgv‡`i ỳRb‡K †dwiNvU Avm‡Z ejvq Avgiv GKUv Mvwo‡Z †dwiNvU G‡m A‡c¶v Ki‡Z _vwK| mÜvi ci 

†mvnvM wjsKb Zvi Mvox wb‡q gv`vixcyi †_‡K wd‡i G‡m Avgv‡`i ỳBRb‡K I H ûÛvq DVvBqv †bq| wKQy`yi 

G‡m GKUv ÷xj eªxR Gi Kv‡Q G‡m eveyj VvÛv Rym wb‡q Av‡m| †mvnvM UvKv †`q| PviRbB PviwU Rym LvB| 

Avi GKUy mvg‡b G‡m Avwg GKUv Sheikh wmMv‡iU LvB| wjsKb MvuRvi GKUv ÷xK Lvq| Mvox Nywi‡q MÖv‡gi 

wfZi w`‡q GKUv cvKv iv Í̄vq XywK Avgiv| wmMv‡iU LvIqvi ci wjsK‡bi M¨vmjvBU Avgvi Kv‡Q ivwL| wjsKb 

Mvox Pvjv‡bv Ae¯’vq †m c‡o hv‡e hv‡e fve nq| †m c‡o hvIqvi Dcµg n‡j †mvnvM ûÛv Pvjvq I 

wjsKb‡K Avgv‡`i gv‡S ivwL| wKQy`yi wM‡q †nvÛ _vwg‡q ‡`q †mvnvM, mevB bvwg| iv¯Ívi Dci †_‡K 
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wjsKb‡K aivawi K‡i cvU‡¶‡Zi cv‡k wb‡q hvq Iiv ỳRb Avwg, `vwo‡q _vwK iv Í̄vq| Avgv‡K eveyj WvK 

†`q| AvwgI †mLv‡b hvB| wjsKb‡K †kvqv‡bv Ae ’̄vq †`wL| Avwg Zvi cv a‡i ivwL| eveyj †mvnvM, kvU© w`‡q 

Mjv ‡cwP‡q wjsK‡bi g„Zy¨ wbwðZ K‡i| Avgiv wZbRb D‡V Avwm| H Lvb †_‡K †mvnvM †nvÛv Pvwj‡q 

Avgv‡`i ỳRb mn eveyj Gi bvbx evox hvB| iv‡Z †_‡K ciw`b mKv‡j †gv¯Ídvcyi, gv`vixcyi hvB Avgiv| 

eveyj I †mvnvM †nvÛv wewµi †Póv K‡i| cywjk I ’̄vbxq †jvKRb P¨v‡jÄ K‡i| Zviv ỳR‡b GKch©v‡q cvwj‡q 

hvq| †nvÛv wewµ Ki‡Z cv‡iwb| Avgv‡K I c‡i cywjk wRÁvmvev` K‡i| Avgv‡K Zviv Avi a‡iwb| Avwg c‡i 

Mvwo‡Z K‡i XvKv P‡jB hvB| †g‡m DwV| Avgvi Kv‡Q wjsK‡bi w`qvkjvB wQj| †g‡mi GKRb iv‡mj Avgv‡K 

w`qvkjvB Gi K_v wRÁvmv K‡i| Avwg wg_¨v ewj| ciw`b mKv‡j D‡V Kv‡R hvB| Gi ci 28/06/13Bs 

Avgv‡K cywjk a‡i jvjevM _vbvq wb‡q hvq| c‡i Avgv‡K cywjk kixqZcyi wb‡q Avmvq Avgvi †`Lv‡bv g‡Z 

jvk HLv‡bB cvq| cywjk jvk wb‡q hvq| Avgv‡K _vbvq wb‡q Av‡m| GB Avgvi Revbew›`|Ó 

  
    28. The witness further stated that the investigating officer produced accused Shohag 
before him on 03.07.2013 and he gave the accused enough time for refreshment of memory. 
The accused voluntarily agreed to give a confessional statement and he recorded his 
confessional statement after fulfillment of all legal requirements. He read over above 
statement to the accused who accepted the same as true and gave two signatures on the same. 
The witness proved above confessional statement of accused Shohag and signatures of above 
accused and his six signatures on the same which were marked as Exhibit-6 and 6/1 series 
respectively. Above confessional statement of accused Shohag is reproduced below: 

wjsK‡bi mv‡_ Avgvi †Kvb kÎæZv wQj bv| wQj Ii evevi mv‡_| †m GjvKvq wePvi kvwjkx KiZ| K‡qKUv 

wePv‡i Avgvi weiæ‡× wm×všÍ †`q| Gici Avwg XvKv P‡j hvB eD ev”Pv mn| †mLv‡b Avwg Aciva RM‡Zi 

mv‡_ Rwo‡q hvB| NUbvi wKQyw`b c~‡e© wjsKb XvKvi jvjevM Avwg †h ‡g‡m _vwK †mLv‡b hvq| †m Avgvi mv‡_ 

KvR Ki‡e e‡j Rvbvq| Avgvi c~‡e©i K_v g‡b civq Ii `vgx †gvUi mvB‡Kj Av‡Q Rvbv‡j Avgvi †jvf nq| 

cÖwZ‡kvaI †bqv n‡e g‡b nIqvq Avwg wPšÍvq _vwK| k¦ïi evox WvgyW¨v _vKvq Avwg k‡e eiv‡Zi ciw`b eveyj, 

evejy mn Avwg WvgyW¨v Avwm| wjsKb‡K Ab¨ Z_¨ w`‡q HLv‡b Avwb| Ii †nvÛvq KvR Kiv‡bv `iKvi n‡e e‡j 

Rvbv‡j Avwg I wjsKb mn PviRb †nvÛvq DwV| eveyj I evejy‡K Av½vwiqv †i‡L ỳR‡b gv`vixcyi hvB| KvR 

Ki‡Z mgq jv‡M| eveyj I eveyj‡K KvRxi‡UK †dwiNvU G‡m A‡c¶v Ki‡Z ewj| KvR †k‡l G‡m H ỳRb 

mn PviRb †nvÛvq D‡V †U‡Ki nvU ÷xj weª‡Ri ci Kvjfv‡Ui mvg‡b _vg‡Z ewj| eveyj‡K GKwU cÖvb Ry‡m 

Ny‡gi ewo wgwj‡q †gvU PviwU Rym Avb‡Z ewj| Rym Avbvi c‡i Ny‡gi ewo wgkv‡bvUv wjsKb‡K LvIqvB| 

Gici evejy wmMv‡iU Lvq I wjsK‡bi mv‡_ _vKv MvRv Lvq| LvIqvi ci †nvÛv Pvwjqv Av½vwiqv weªR ch©šÍ 

G‡m wjsKb †L‡Z Pvq| Avwg ewj mevB wg‡j Avgvi evwo Pj| wjsKb Avgv‡`i wZbRb mn †nvÛv Pvjvq| 

ZLb wcQ‡b G‡m †MvBqvZjv †iv‡W XywK| GK wK‡jvwgUvi Pvjv‡bvi c‡i †m Mvwo _vgvq I e‡j Avwg †Pv‡L 

†`wLbv, Nyg Nyg Av‡m ZLb Avwg PvjvB| gvSLv‡b wjsKb‡K wb‡q (AcvV¨) e‡m| Mvwo Pvwj‡q mi`vi evwo 

¯‹yj ch©šÍ Avwm| wjsKb BwZg‡a¨ Nywg‡q hvq| Mvwo  iv Í̄vq `vo Kiv‡bv wQj| wZbRb civgk© K‡i wjsKb †K 

gvivi wm×všÍ  wb‡q †dwj I wZbRbB Pvc w`‡q awi| mgq †bIqvq wjsK‡bi kvU© Ly‡j Mjvq †cP w`‡q †g‡i 

†dwj| cvU‡¶‡Zi cv‡k †LRyi Mv‡Qi †Mvovq †i‡L Avwm| Av‡k cv‡k ZvjMvQ wQj| Mvwo wb‡q evey‡ji 

AvZ¥x‡qi (gvgv evox) bwoqv evwo‡Z hvB| iv‡Z †_‡K ciw`b mKv‡j gv`vixcy‡ii †Mvg Í̄vcyi wM‡q Mvwo wewµi 

†Póv Kwi| (AcvV¨) mv‡_ K_v ewj| cywjk Zr¶bvr Avmvq Avwg eyS‡Z †c‡i †`Š‡o cv‡k hvB| Mvwo †d‡j 

†i‡L| †mLvb †_‡K WvgyW¨v n‡q XvKv P‡j hvB| GB Avgvi Revbew›`| 

In his cross-examination the witness denied that accused Bablu and Shohag did not give 
confessional statements voluntarily and he recorded above statement according to the demand 
of police. 
 
     29. P.W.9 Dr. Md. Shah Alam performed Post Mortem Examination of the dead body of 
victim Linkon. He stated that he examined the dead body of victim Linkon on 28.06.2013 and 
sent viscera for chemical examination. On receipt of above chemical examination Report on 
21.07.2013 he prepared final Post Mortem Examination report on 20.08.2013. The witness 
proved above Post Mortem Report and his signature on the same which were marked as 
Exhibit-8 and 8/1 respectively.   
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    30. The relevant part of the Post mortem report of the dead body of victim Linkon is 
reproduced below: 

ÔÔ 2= Amg-Ae¯’vb, AvKvi I aibt 

“All toes of both lower Limbs were amputed. All fingers of left hand amuted 1st, 2nd 
and 5th fingers of right hand were amputed.” 

Opinion: Death of victim Linkon was caused due to Haemorrhagic shock which was ante-
mortem and homicidal in nature. 
  
    31. The result of Chemical Analysis of Parts of liver and kidney of the victim was as 
follows: 

ÔÔdjvdjt- 

cøvw÷‡Ki cv‡Î iw¶Z wfmvivq wel cvIqv hvq bvBÕÕ| 

 

    32. In cross-examination he stated that the fingers of hands and legs of the victim were 
amputed. In the stomach of the victim no presence of sleeping pill was found. 
 

    33. P.W.10 K.M. Abul Kashem is the officer-in-charge of Palong Police Station and 
recording officer of this case. He stated that on receipt of the ejahar from P.W.1 Mozammel 
Kha he filed this case. The witness proved the ejahar form and his signature of the same 
which were marked as Exhibit-9 and 9/1 respectively. 
 
    34. P.W.11 Md. Sultan Mahbud, sub-inspector of Police is the investigating officer of this 
case. He also performed inquest of the dead body of victim Linkon. He stated that on receipt 
of the case record he visited two places of occurrence, prepared sketch maps of the same 
along with indexes thereof. The witness proved above Sketch Maps the and Indexes and his 
signatures  of those documents which were marked as Exhibits 10, 10/1, 11, 11/1, 12, 12/1, 
13 and 13/1 respectively. He further stated that he arrested accused Atabur Rahman Bablu 
and at his showing recovered the dead body of victim Linkon, performed inquest of the same 
and prepared an Inquest Report. He proved his signature on the inquest report which was 
marked as Exhibit-4/2. He further stated that accused Shohag and Bablu agreed to give 
confessional statements voluntarily and he produced them before the Judicial Magistrate who 
recorded their confessional statements. He seized some parts of the pant, shirt and belt of 
victim Lincon and mud of the place of occurrence by dint of two separate seizure lists. He 
proved his signatures on above documents which were marked as Exhibits-3/3 and 2/4 
respectively. He could not find out the address of one accused. In his above investigation 
allegation having proved against accused Shohag and Bablu he submitted charge sheet 
against them. In cross-examination he stated that he could not recollect the date of arrest of 
accused Shohag. He took accused Shohag on remand for 5 days on 30.06.2013 and produced 
him before Judicial Magistrate on 03.07.2013 for recording his confessional statement. He 
denied that he obtained confessional statement of accused Shohag putting him in fear of death 
by crossfire. Victim Linkon had no mobile phone. He did not find that accused Shohag had 
any mobile phone. He found that before two months of the occurrence victim Linkon went to 
Dhaka due to deterioration of relation with his parents. In the charge sheet he designated 
accused shohag as a thief. But he did not find any case of theft against accused Shohag. 
During investigation he did not find any person namely, Arif, Rasel or Ajahar. 
  
    35. The inquest report prepared by this witness is reproduced below: 

“hup Ae¤j¡e 18 hvpl qC­h z EµQa¡ Ae¤j¡e 5Ñ 6ÑÑÑÑÑÑÑ  qC­h zjªa¡l ­cq AdÑN¢ma J 
¢hL«a AhØq¡u f¡Jk¡ ®Nm z a¡q¡l ­Q¡M h¡¢ql qJu¡ J ¢Sqh¡ h¡¢ql qJu¡ z nl£l 
AaÉ¡¿¹  ­g¡m¡ AhØq¡u f¡Ju¡ ®Nm z a¡q¡l c¤C q¡­al Bw…m J c¤C f¡­ul Bw…­ml 
ANËi¡N LaÑe h¢mu¡ fËa£uj¡e qCm z Nm¡u Aü¡i¡¢hL g¥m¡ z a¡q¡l f¢l¢qa ¢S­¾pl 
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fÉ¡¾V nl£­ll j­dÉ h¢pu¡ k¡Ju¡ AhÖq¡u f¡Ju¡ ®Nm z fQe J ®g¡m¡l L¡l­e a¡q¡l 
nl£­ll AeÉ¡eÉ ¢Qq²N¤¢m ¢eeÑu Ll¡ pñh qCm e¡ z a¡q¡l p¡s¡ nl£­ll Q¡js¡ ®f¡s¡ J 
m¡m­Ql ja fËa£uj¡e qCm z” 

 
    36. Above is all about the evidence oral and documentary adduced by the prosecution to 
prove the charge brought against accused Bablu and Sohag. 
 
    37. At the very outset it is to be mentioned that P.W.1 Mozemmel Kha while giving 
evidence in court has made a departure from the statement he made in the ejahar as to the 
abduction of victim Linkon by the accused persons. He merely stated that the accused 
persons took away victim Linkon along with his motor bike from his home at 3.00 p.m. on 
25.06.2013. But P.W.11 Sultan stated in his cross examination that he found during 
investigation that about two month before the date of occurrence victim Linkon left his house 
and went to Dhaka due to detoriation of relation with his parents. 
  
    38. In the ejahar it has been stated that the motive behind the forcible abduction and 
murder of victim Linkon was to grab his motor bike. The accused-persons attempted to sale 
above motor bike in Madaripur but they failed due to resistance by local people and police. 
P.W.2 Rashida and P.W.3 Ali Hossain have in their evidence also mentioned about the motor 
bike of victim Linkon. In their confessional statements under section 164 of the Code of 
Criminal Procedure accused Shohag and Bablu have also mentioned about the motor bike of 
victim Linkon. But above motor bike was not produced in court nor any seizure list showing 
that above motor bike was recovered  from the possession of the accused-persons was 
produced at trial. There is no evidence on record to show that the accused-persons were in 
possession of above Motorbike or they attempted to sale that Motorbike after demise of 
victim Linkon. The learned Advocate for condemned prisoner Sohag brought to our notice an 
unexhibited seizure list mentioned at page No.152 of the Paper book. Above document shows 
that a motorbike was found in an abandoned condition in front of Mostafapur Bus Counter of 
Madaripur and the same was seized pursuant to GDE No. 1222 dated 26.06.2013.  
 
    39. P.W.2 Rashida Begum mother of the victim stated in her evidence that one Rasel 
informed her that the match light of victim Linkon was in possession of accused Bablu. But 
above Rasel did not give evidence in this case as a P.W. nor above match light was seized 
and produced at trial. In his cross-examination P.W.11 S.I. Sultan Mahmud stated that during 
investigation he did not find any person namely Arif, Rasel or Ajahar.  
 
    40. It is not disputed that the dead body of victim Linkon was recovered on 28.06.2013 at 
11.30 A.M. from the agricultural land of P.W.7 Mojibur Rahman Sarder. It has been alleged 
by P.W.11 S.I. Sultan Mahmud that above dead body was recovered at the showing of 
accused Bablu. P.W.4 Mamun, P.W.5 Siraj, P.W.6 Jasim, P.W.7 Mojibor and P.W.3 Md. Ali 
gave evidence on this point. P.W.3 Ali Hossain is the brother of the informant, P.W.4 Mamun 
is the cousin of victim Linkon and P.W.5 Siraj Baga is a village police of the ward adjacent to 
the place where the dead body of victim Linkon was found. Above three witnesses, namely 
P.W.3 Md. Ali, P.W.4 Mamun and P.W.5 Siraj have supported the evidence of P.W.11 S.I. 
Sultan Mahmud that at the showing of accused Bablu the dead body of victim Linkon was 
recovered. Undisputedly the dead body of victim Linkon was found in an open agricultural 
land which belonged to P.W.7 Mojibur. As such mere pointing of the location of the dead 
body by an accused alone cannot be taken as a legal prove that he committed the offence of 
murder unless above showing is supported by other legal evidence proving the complicity of 
the accused with the act of murder of victim Linkon. 
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    41. In this case there is no eye witnesse who saw the commission of murder of victim 
Linkon. The prosecution has relied upon the confessional statements (Exhibit No.5 and 6) 
made by accused Shohag and Bablu before P.W.8 Aminul, a Judicial Magistrate to prove the 
guilt of both accused persons.  
 
    42. It is true that an order of conviction and sentence can be recorded on the basis of a 
confessional statement of an accused made under section 164 of the Code of Criminal 
procedure to a Magistrate if the same is made voluntarily and proved to be true. P.W.8 Md. 
Aminul Islam the Judicial Magistrate who recorded above two confessional statements stated 
that accused Bablu and Shohag gave above confessional statements voluntarily and he 
recorded their statements observing all legal requirements. 
  
    43. While recording a confessional statement a Judicial Magistrate is not required to 
investigate as to the truthfulness or correctness of the statement being made before him by the 
accused. It is the duty of the Judicial Magistrate to ensure that the confessional statement is 
made voluntarily free from any form of coercion or undue influence. Determination of 
truthfulness or correctness of confessional statement of an accused is the duty of the learned 
judge of the trial court. The trial Court shall perform above duty by examining the 
confessional statement in the light of facts and circumstances of the case and by comparing 
the same with other legal evidence on record. When more than one accused person of a case 
give separate confessional statements the trial Court shall also examine if above statements 
are mutually supportive or those suffer from material contradictions.  
 
    44. As mentioned above in their two confessional statements accused Shohag and Bablu 
have mentioned repeatedly about the motor bike of victim Linkon as has been done by P.W.1 
Mozammel Kha, P.W.2 Rashida Begum and P.W.3 Mohammad Ali Hossain Khan but above 
motor bike was not produced before the trial Court. As mentioned above the motor bike of 
victim Linkon was found in an abandoned condition in front of a Bus counter at Madaripur. 
There is no evidence on record to show that the accused persons were ever in possession of 
above Motor bike. 
  
    45. Both accused-persons have further stated in their respective confessional statement that 
sleeping tablets were mixed with juice and victim Linkon was made to consume the same. 
But P.W.9 Dr. Md. Shah Alam who performed Post Mortem examination of the dead body of 
the victim has stated in his evidence that no presence of any sleeping pill was found in the 
stomach of victim Linkon. 
  
    46. As to the manner of murder of victim  Linkon accused Bablu has stated in his 
confessional statements that he caught hold of the leg of victim Linkon and accused Shohag 
and Babul ensured the death of the victim by pressing his neck with his shirt. But accused 
Shohag stated in his confessional statement that he and other two co-accused namely Babul 
and Bablu murdered the victim by pressing his neck with his shirt. Accused Shohag did not 
mention that accused Bablu caught hold of the leg of victim Linkon. 
 
    47. It turns out from above confessional statements (Exhibit No.5 and 6) of accused Bablu 
and Sohag that the death of victim Linkon was caused by strangulation. But two important 
documents of the prosecution the Inquest Report (Exhibit-4) which was prepared by P.W.11 
S.I. Md. Sultan Mahmud and the Post Mortem Report (Exhibit-8) which was prepared by  
P.W.9 Dr. Md. Shah Alam do not support that the death of victim Linkon was caused by 
strangulation.  
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    48. In the Inquest Report (Exhibit-4) it was found that the fingers of both the hands and 
legs of victim Linkon were amputed. There were unusual swelling mark on the neck. The 
skin of the whole body of the victim appeared to be brunt and of reddish color.  
  

    49. The Post Mortem Report (Exhibit-8) corroborates above findings as recorded in the 
Inquest Report. In the Post Mortem Report (Exhibit-8) it was stated that all toes of both lower 
limbs were amputed. All fingers of left hand were amputed. 1st, 2nd and 5th finger of right 
hand were amputed. In the opinion of the Post Mortem examiner death of victim Linkon was 
caused due to hemorrhagic shock which was ante mortem and homicidal in nature.  
 
    50. Hoemorrhagic shock may be resulted from absence of oxygen due to excessive loss of 
blood. In cross-examination P.W.9 Dr. Md. Shah Alam has supported above perception and 
stated that the death of victim Linkon was caused due to excessive loss of blood.  
 
    51. It is crystal clear from above mentioned evidence of P.W.I Dr. Md. Shah Alam, P.W.11 
S.I. Md. Sultan Mahmud, the Post Mortem report (Exhibit-8 and the Inquest report (Exhibit 
No.4) that the death of victim Linkon was caused due to loss of excessive blood for 
amputation of fingers of both hands and legs and other injuries as mentioned above and not 
by strangulation as have been stated by accused Bablu and Shohag in their respective 
confessional statement. Above confessions statements do not make any mention of above 
injuries let alone providing any explanation as who inflicted those injuries. 
    

    52. Analyzing above ocular and documentary evidence on record in the light of the facts 
and circumstances of the case and the confessional statements made by accused Shohag and 
Bablu under section 164 of the Code of Criminal Procedure we are of the view that above 
confessional statements do not find any support from any other legal evidence on record.  
 
    53. In above view of the materials on record we are unable to accept the confessional 
statements made by the accused Bablu and Shohag as true and give the same the status of 
legal evidence which can be the basis of an order of conviction and sentence. The learned 
Judge of the Druto Bichar Tribunal committed serious error in accepting above confessional 
statements as true and valid legal evidence which is not tenable in law.  
 
    54. The prosecution has miserably failed to prove the charge leveled against accused 
Shohag and Bablu under section 302/34 of the Penal Code by legal evidence beyond 
reasonable doubt. As such, above conviction and sentence passed the learned Judge of the 
Druto Bichar Tribunal against accused Bablu and Sohag is not tenable in law and the accused 
persons are entitled to be acquitted.  
 

    55. In the result, the Death Reference is rejected and both the Jail Appeal being No.327 of 
2016 and 328 of 2016 are allowed. 
 
    56. The impugned judgment and order  of conviction and sentence dated 07.09.2016 
passed by the learned Judge, Druto Bichar Tribunal No.4, Dhaka convicting the accused 
Shohag Howlader and Md. Atabur Rahman@ Bablu under section 302/34 of the Penal Code 
and sentencing them there under to death and also pay fine of Tk. 20,000/- is set aside.  
 
    57. Accused Md. Shohag Howlader and Md. Atabur Rahman@Bablu are acquitted of the 
charge mentioned above. Let them set at liberty if not wanted in any other case.  
 

    58. Let the lower court’s record along with a copy of this judgment be transmitted down at 
once. 


