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Editors’ Note:

In this death reference there was no eyewitness. Prosecution case relied upon two
confessional statements made by two accused. In the confessional statements accused
claimed that they had caused the death of the victim by strangulation. But the Inquest Report
and the Post Mortem Report, though supportive of each other, did not support the statement
of the confessing accused. In accordance with the post mortem report the cause of death was
hemorrhagic shock. The High Court Division thus believing the confessional statements to be
untrue and considering the other evidence adduced against the accused to be insufficient to
prove their guilt beyond reasonable doubt, acquitted the accused.

Key Words:
Post Mortem Report; Inquest Report; Section 164 of the Code of Criminal Procedure; Section
302 of Penal Code; Confessional statement

When dead body of the victim is found in an open land mere pointing of the location of
the dead body by an accused alone cannot be taken as a legal prove against him:

Three witnesses, namely P.W.3 Md. Ali, P.W.4 Mamun and P.W.5 Siraj have supported
the evidence of P.W.11 S.I. Sultan Mahmud that at the showing of accused Bablu the
dead body of victim Linkon was recovered. Undisputedly the dead body of victim
Linkon was found in an open agricultural land which belonged to P.W.7 Mojibur. As
such mere pointing of the location of the dead body by an accused alone cannot be taken
as a legal prove that he committed the offence of murder unless above showing is
supported by other legal evidence proving the complicity of the accused with the act of
murder of victim Linkon. ...(Para 40)
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Section 164 of the Code of Criminal Procedure, 1898:

It is the duty of the Judicial Magistrate to ensure that the confessional statement is
made voluntarily, truthfulness will be determined by the trial Court:

While recording a confessional statement a Judicial Magistrate is not required to
investigate as to the truthfulness or correctness of the statement being made before him
by the accused. It is the duty of the Judicial Magistrate to ensure that the confessional
statement is made voluntarily free from any form of coercion or undue influence.
Determination of truthfulness or correctness of confessional statement of an accused is
the duty of the learned judge of the trial court. The trial Court shall perform above
duty by examining the confessional statement in the light of facts and circumstances of
the case and by comparing the same with other legal evidence on record. When more
than one accused person of a case give separate confessional statements the trial Court
shall also examine if above statements are mutually supportive or those suffer from
material contradictions. ...(Para 43)

Confessional statement if not found true cannot be given the status of legal evidence and
cannot be a base for conviction:

It is crystal clear from above mentioned evidence of P.W.I Dr. Md. Shah Alam, P.W.11
S.I. Md. Sultan Mahmud, the Post Mortem report (Exhibit-8 and the Inquest report
(Exhibit No.4) that the death of victim Linkon was caused due to loss of excessive blood
for amputation of fingers of both hands and legs and other injuries as mentioned above
and not by strangulation as have been stated by accused Bablu and Shohag in their
respective confessional statement. Above confessions statements do not make any
mention of above injuries let alone providing any explanation as who inflicted those
injuries. Analyzing above ocular and documentary evidence on record in the light of
the facts and circumstances of the case and the confessional statements made by accused
Shohag and Bablu under section 164 of the Code of Criminal Procedure we are of the
view that above confessional statements do not find any support from any other legal
evidence on record. In above view of the materials on record we are unable to accept the
confessional statements made by the accused Bablu and Shohag as true and give the
same the status of legal evidence which can be the basis of an order of conviction and
sentence. The learned Judge of the Druto Bichar Tribunal committed serious error in
accepting above confessional statements as true and valid legal evidence which is not
tenable in law. ... (Paras 51, 52 and 53)

JUDGMENT
S M Kuddus Zaman, J:

1. This Death Reference under section 374 of the Code of Criminal Procedure, 1989
(hereinafter referred to as the Case) has been submitted by the learned Bicharak(District and
Sessions Judge), Druto Bichar Tribunal No.4, Dhaka for confirmation of the death sentence
imposed upon the accused (1) Md. Shohag Howlader and (2) Md. Atabur Rahman @ Bablu
under section 302/34 of the Penal Code in Druto Bichar Tribunal Case NO.05 of 2015 arising
out of Palong P.S. Case No.33(6)13 corresponding to G.R. No.192 of 2013 vide judgment
and order of conviction and sentence dated 07.09.2016.

2. As against the aforesaid judgment and order of conviction and sentence dated
07.09.2016, the condemned-prisoner Md. Shohag Howlader preferred Jail Appeal No.328 of
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2016 and condemned-prisoner Md. Atabur Rahman @ Bablu prepared Jail Appeal No.327 of
2016.

3. The above mentioned Death Reference and the Jail Appeals have emerged out of the
self-same judgment and order of conviction and sentence and the questions of law and facts
involved in all above Reference and Appeals are same and hence, those have been heard
together and are being disposed of by this single consolidated judgment.

4. In short, the prosecution case is that on 28.06.2013 at 0.15 hours P.W.1 Mozammel Kha
lodged an FIR with Palong P.S. stating that on 25.06.2013 at 3.00 p.m. condemned-accused
Shohag and Bablu and not sent up accused Babul abducted his son victim Md. Linkon along
with motor cycle from his dwelling house. The mobile phone of victim Linkon was found
switched off. One Arif informed that above accused-persons attempted to sale above motor
cycle but failed and the motor cycle was recovered and kept in the Madaripur Police Station.
It was apprehended that above accused-persons have murdered his son by administering
narcotics to grab his motor cycle.

5. On the basis of above ejahar P.W.10 Abul Kashem Officer-in-Charge of Palong Police
Station initiated Palong P.S. Case No.33 dated 28.06.2013. Accused Atabur Rahman Bablu
was arrested by police from Lalbagh, Dhaka on 28.06.2013 at 07.00 a.m. and at his showing
the dead body of victim Linkon was recovered. P.W.11 Md. Sultan Mahmud performed
inquest of the dead body of victim Linkon and sent the same for post mortem examination.

6. The investigation of the case was assigned to P.W.11 Sultan Mahmud who in course of
investigation visited the place of occurrence, prepared a sketch map of the same along with
an index thereof, seized alamats by dint of seizure lists in presence of witnesses, produced
accused Bablu and accused Shohag before P.W.8 Md. Aminul Islam, a judicial Magistrate,
for recording of their confessional statements under section 164 of the Code of Criminal
Procedure and recorded statement of witnesses under section 161 of the Code of Criminal
Procedure. In the above investigation offence punishable under section 364/328/201/302/
379/411/34 of the Penal Code having prima faci proved he submitted charge sheet No.172
dated 15.09.2013 against the condemned prisoners namely Sohag and Bablu and finding no
address of accused Md. Babul did not send him to stand trial.

7. The learned Session Judge of Shariatpur framed charge against the condemned accused-
persons namely Md. Sohag Howlader and Md. Atabur Rahman@Bablu under sections
364/328/302/201/379/411/34 of the Penal Code and read over the same to the accused-
persons who pleaded not guilty and demanded trial.

8. The case was transferred to the learned Judge of Drubo Bichar Tribunal No.4, Dhaka for
trial. At trial prosecution examined 11 witnesses who were cross examined by the defense.
Documents and materials produced and proved by the prosecution were marked as Exhibit
No. 1-13 series and Material Exhibit No. Ka.

9. On conclusion of recording of prosecution evidence both the accused-persons were
examined separately under section 342 of the Code of Criminal Procedure in which the
accused-persons reiterated their claim of not guilty and declined to adduce any evidence.

10. On consideration of facts and circumstances of the case and evidence on record the
learned Judge of Druto Bichar Tribunal convicted accused Shohag and Bablu under section
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302/34 of the Penal Code and sentenced them thereunder to death and also a fine of
Tk.20,000/- each as mentioned above.

11. Mr. M.D. Rezaul Karim, the learned Deputy Attorney General appearing on behalf of
the State submits that accused Bablu and Shohag called out victim Linkon from his house and
subsequently his dead body was found at the showing of accused Bablu. Accused Babul and
Shoghag both have given separate confessional statement under section 164 of the Code of
Criminal Procedure to P.W.8 Md. Aminaul Islam a judicial Magistrate confessing their guilt
in the commission of murder of victim Linkon by swallowing sleeping tablets and
strangulation. P.W.8 Md. Aminul Islam has consistently stated in his evidence that he
recorded above confessional statements of accused Bablu and Shohag on fulfillment of all
legal requirements and those were made voluntarily. P.W.1 Mozammel Kha, P.W.2 Rashida
Begum and P.W.3 Md. Ali Hossain Khan have given consistent and mutually corroborative
evidence proving that above accused-persons called out victim Linkon from his home.

12. On consideration of above facts and circumstances of the case and legal evidence on
record the learned Judge of the Tribunal has rightly held that the confessional statements
given by above two accused-persons were true, mutually supportive and corroborated by
others evidence on record and on the basis of above legal evidence rightly convicted the
condemned accused-persons. This is a gruesome murder of an innocent young person and
after above murder the dead body of the victim was dumped in an unrecognizable place. As
such the learned Judge has rightly handed down the highest penalty against the condemned
accused-persons as provided by law.

13. As such this Court may accept the reference made by the learned Judge of the Tribunal
and dismiss both the appeals preferred by the condemned accused persons.

14. On the other hand, Mr. Md. Hafizur Rahman Khan, the learned Advocate appointed by
the State for condemned-prisoner Babul submits that while giving evidence as P.W.1
informant Mozammel Kha did not mention that the accused-persons abducted victim Linkon.
In the ejahar it has been stated that the Motor bike of victim Lincon was in the possession of
accused Bablu and Shohag and they attempted to sale out the same. But above claim of the
FIR remained not proved. There is no eye witness of the occurrence of murder of victim
Lincon. It is true that accused Shohag and Bablu have made two separate confessional
statements under section 164 of the Code of Criminal Procedure but those statements were
extracted by physical torture and both the accused persons had retracted above confession.

15. The learned Judge committed serious illegality in convicting accused Bablu on the
basis of the same. The learned Advocate lastly submits that no independent witness to the
inquest report has corroborated the evidence of P.W.11 Md. Sultan Mahmud that the dead
body of victim Linkon was recovered at the showing of accused Bablu. There is no legal
evidence on record to prove the charge leveled against accused Bablu under section 302/34 of
the Penal Code. As such, above death reference is liable to be rejected and the Jail Appeal
preferred by condemned prisoner Bablu deserves to be allowed and condemned prisoner
Bablu is entitled to be acquitted.

16. Mr. Md. Helal Uddin Mollah with Mrs. Syeda Farah Helal the learned Advocate for
condemned-prisoner Shohag adopted the submissions made by the State appointed learned
Advocate for co-accused Bablu and submitted that in this case there is only one piece of
evidence against accused Shohag which is the confessional statement allegedly given by
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accused Shohag under section 164 of the Code of Criminal Procedure before a judicial
Magistrate. But above confessional statement of accused Shohag was obtained by torture and
abuse and above confessional statement contradicts the confessional statement made by co-
accused Bablu on materials points and above confessioanl statement is not true at all.

17. The learned Judge of the Tribunal most illegally accepted above confessional statement
as true and voluntarily made and convicted and sentenced accused Shohag on the basis of the
same which is not tenable in law. As such the Death Reference may be rejected and the Jail
Appeal of convict Shohag may be allowed and he may be acquitted.

18. In order to appreciate the legal validity of the arguments advanced by the learned
Advocates for the respective parties and to examine whether the trial Court was justified in
passing the impugned judgment and order of conviction and sentence we turn to examine and
discuss the evidence adduced by the prosecution in this case.

19. As mentioned above prosecution has examined 11 witnesses to bring home the charge
brought under section 302/34 of the Penal Code against accused Bablu and Sohag.

20. P.W.1 Mozammel Kha is the father of victim Linkon and informant of this case. He
stated that on 25.06.2013 at 3.00 p.m. accused Shohag and Bablu called out victim Linkon
from his home. The mobile phone of victim Linkon was found switched off. Arif informed
that the motor cycle of victim Linkon was kept in Madaripur police station. He went to above
police station and identified motor cycle of his son. Accused Bablu was arrested by police
and he confessed to have murdered his son and dumped his dead body beside a palm tree.
Accused Shohag also confessed to have murdered his son by administering narcotics mixed
milk and by strangulation. The witness proved the FIR, seizure list and his signatures on
above documents which were marked as exhibit-1, 1/1, 2, 2/1, 3 and 3/1 respectively. In his
cross-examination the witness denied that his son did not go with accused Shohag with his
motor bike nor the accused-persons murdered his son or he gave false evidence.

21. P.W.2 Rashida Begum is the mother of victim Linkon. She stated that on 25™ at about
3.00 p.m. accused Shohag and Bablu came to her home and took away victim Linkon riding
his motor bike. On the next day Rasel disclosed that the match light of victim Linkon was in
the possession of accused Bablu. Accused Bablu was arrested by police and he confessed to
have murdered victim Linkon and at his showing the dead body of his son was recovered.
Subsequently the maternal aunt and uncle of accused Shohag apprehended him and handed
him over to police. Accused Sohag also confessed to the Magistrate that he had murdered
victim Linkon by strangulation. In cross-examination she denied that Rasel did not mention
to her that the match light of victim Linkon was in possession of accused Bablu.

22. P.W.3 Md. Ali Hossain Khan is the brother of P.W.1 Mozammel. He stated that he
heard from P.W.1 Mozammel on 26.06.2013 that Accused Shohag and Bablu called out
victim Linkon from his home. He heared that motor bike of victim Linkon was in Madaripur
Police Station. He went there and found the Motor Bike of victim Linkon. Accused Bablu
confessed to police and at his showing deed body of victim Linkon was found. Police
prepared inquest report of the dead body of victim Linkon and seized wearing apparels of the
victim and blood stained mud of the occurrence place by a seizer list and he gave signatures
on above documents. The witness proved the inquest report, seizure list and his signature on
above documents and those were marked as Exhibit No. 3, 3/1 and 3/2 respectively. In cross-
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examination he stated that he heard of the occurrence at 5.00 p.m. on 26.06.2013 and the
name of the accused persons were not mentioned in the inquest report.

23. P.W.4 Mamun Khan stated that on 26.06.2013 P.W.1 Mozammel stated to him that
victim Linkon was missing and his mobile phone was switched off. He heard that a motor
bike was found in the Madaripur Police Station. He went there and identified the motor cycle
of victim Linkon. Police arrested accused Bablu and at his showing dead body of victim
Linkon was recovered. Accused Bablu and Shohag murdered victim Linkon and dumped his
dead body in the field. In cross-examination he stated that victim Linkon was his cousin
brother. Accused Shohag is a poor man who lives in Dhaka for last 9 years. He denied that
about two months before the date of occurrence victim Linkon went to Dhaka. No G.D.E was
entered in the Police Station before institution of this case. He lastly stated that he did not
burn the house of Accused Shohag by fire.

24. P.W.5 Siraj Baga is a village police and a witness to the inquest report of the dead body
of victim Linkon. The witness proved his signature on the seizure list and the inquest report
which were marked as Exhibit-2/3 and 4/2 respectively. In cross-examination he stated that
he was a village police of Ward NO.7 and the dead body of victim Linkon was found in the
ward of another Union Parishad.

25. P.W.6 Jashim Sarder is another witness to the inquest report of the dead body of victim
Linkon. The witness proved his signature on the inquest report which was marked as Exhibit-
4/3. He stated that at the time of occurrence accused Babul was present and he heard that
accused Bablu and Shohag murdered victim Linkon by administering something with juice.

26. P.W.7 Mujibur Rahman Sarder stated that on 28.06.2013 the dead body of victim
Linkon was found in his land. Police recovered above dead body at the showing of the person
who dumped the same. He heard that accused Shohag and Bablu murdered victim Linkon by
administering intoxicating substance. In cross-examination the witness stated that at 12.00
o’clock he came to know that above dead body was lying in his land.

27. PW.8 Md. Aminul Islam is the judicial Magistrate who recorded confessional
statements of accused Bablu and Shohag under Section 164 of the Code of Criminal
procedure. He stated that the Investigation Officer produced before him accused Bablu on
02.07.2013 and he gave him enough time before accused Bablu voluntarily agreed to give a
confessional statement. He recorded his statement and read over the same to the accused who
endorsed the same as true and gave two signatures on the same. The witness proved above
confessional statement, his signatures and the Signature of accused Bablu on the same which
were marked as Exhibit-5 and 5/1 series respectively. The confessional statement of accused
Bablu is reproduced below:
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I@NE (I FE AP I T AfE (@5 AR N o7 | FYH o7 WA 5w
e (O Tt FRgd AP A9 G5! IS ANCE 8 AT ~(F NN 7 | Gy, ey (i
MIFER (TS AT A0 L TWRAT 5T T | A G IR [FTF 21 (T A |
ST GENCE (Y0 SCS I A @61 NMfers @RGG oot Seerw ace Al | 777 9
GRS e O #I18) e TWRea (A0 Rt 0T SNITe G3S0S @ @ SoIT Soiza (7 | Feuw
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F PG AN G0 T GF67 Sheikh FroES 218 | fo1ewa sifens Q61 361 47 | 978 I aie=
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28. The witness further stated that the investigating officer produced accused Shohag
before him on 03.07.2013 and he gave the accused enough time for refreshment of memory.
The accused voluntarily agreed to give a confessional statement and he recorded his
confessional statement after fulfillment of all legal requirements. He read over above
statement to the accused who accepted the same as true and gave two signatures on the same.
The witness proved above confessional statement of accused Shohag and signatures of above
accused and his six signatures on the same which were marked as Exhibit-6 and 6/1 series
respectively. Above confessional statement of accused Shohag is reproduced below:
ToTpterer ST S (I *epo et =1 | oot o I 30 | O7 oM i =(1ferdit e | oot
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AN S A8 | oA g 5t ferea GI sfierarst S (@ et Aifs T AR | (7 SISl Al
FS FACI I A | SN #T3 FA T 20T GF WA (W57 AR SR S ST+ 1T |
AfSTTes (T 2@ N 2ST S BRI 2N | o7 I8 ST AP W ¥ TS AT G,
IR 972 SIS Tyt Sl | fereass owy ©2 W @it Sife | €3 (RIS Fier ST TEFIF 20 0T
TS A @ fF7eey 77 DI (o fF | A9 ¢ A AT (@0 e TS A | I
FACS I A | I @ IS GG (FAIG QT AT FACO T | FIST (0T AT & F&
R DS (@B TTo (5L TG IO e AT FIeTSoa ANCT ANCS e | AEE G5 i oot
O A e @it 5 opT Siwee 3T | 97 S 2t8 Yod A6 =IeinT foresacs 4newis |
G2 AR PICES AT @ foleaa AT A ofet QY | A6 *F (@l vifert s {er =K<
aqeT feoree (te B | Wif Jfet 718 fiyeet www G vet | o Wi fowes R (et IR |
O ARG GO (AATSTSET (FICC BfF | @3 fFCifieR sietea <icq o7 oM1f A @ Jeet =ifi (oied
@R, I N ST O A BIEIR | MR o W (Woney) 0T | e v semie aife
T o148 WY | forew Sfoweay e I | i IR wie Sttt et | Fomem s+ w5 foreew &
THE Prae @ &1 @ fomems siof e «fF | 9w (e ot =i e @ o6 W @i
T | ABTHCSR AT (G MCRF IO (FTL ST | = A feroite foet | oM1fE few e
G (T AT AT AT AT | ACS (A AT T WA TSR P e fifwa
(OB I | (JA17) AL T IR | e SLHIR AT W JITS (AT A0 A T3 | e et
T | (T (ATF TICYT 0 BT 50 A2 | QB S SR |

In his cross-examination the witness denied that accused Bablu and Shohag did not give

confessional statements voluntarily and he recorded above statement according to the demand

of police.

29. P.W.9 Dr. Md. Shah Alam performed Post Mortem Examination of the dead body of
victim Linkon. He stated that he examined the dead body of victim Linkon on 28.06.2013 and
sent viscera for chemical examination. On receipt of above chemical examination Report on
21.07.2013 he prepared final Post Mortem Examination report on 20.08.2013. The witness
proved above Post Mortem Report and his signature on the same which were marked as
Exhibit-8 and 8/1 respectively.
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30. The relevant part of the Post mortem report of the dead body of victim Linkon is
reproduced below:
“ 3= STN-SFE, SFA @ 4T3
“All toes of both lower Limbs were amputed. All fingers of left hand amuted 1%, 2"
and 5" fingers of right hand were amputed.”
Opinion: Death of victim Linkon was caused due to Haemorrhagic shock which was ante-
mortem and homicidal in nature.

31. The result of Chemical Analysis of Parts of liver and kidney of the victim was as
follows:
eI S-
25 ~iita FrFe oot R shear I 1 |

32. In cross-examination he stated that the fingers of hands and legs of the victim were
amputed. In the stomach of the victim no presence of sleeping pill was found.

33. P.W.10 K.M. Abul Kashem is the officer-in-charge of Palong Police Station and
recording officer of this case. He stated that on receipt of the ejahar from P.W.1 Mozammel
Kha he filed this case. The witness proved the ejahar form and his signature of the same
which were marked as Exhibit-9 and 9/1 respectively.

34. P.W.11 Md. Sultan Mahbud, sub-inspector of Police is the investigating officer of this
case. He also performed inquest of the dead body of victim Linkon. He stated that on receipt
of the case record he visited two places of occurrence, prepared sketch maps of the same
along with indexes thereof. The witness proved above Sketch Maps the and Indexes and his
signatures of those documents which were marked as Exhibits 10, 10/1, 11, 11/1, 12, 12/1,
13 and 13/1 respectively. He further stated that he arrested accused Atabur Rahman Bablu
and at his showing recovered the dead body of victim Linkon, performed inquest of the same
and prepared an Inquest Report. He proved his signature on the inquest report which was
marked as Exhibit-4/2. He further stated that accused Shohag and Bablu agreed to give
confessional statements voluntarily and he produced them before the Judicial Magistrate who
recorded their confessional statements. He seized some parts of the pant, shirt and belt of
victim Lincon and mud of the place of occurrence by dint of two separate seizure lists. He
proved his signatures on above documents which were marked as Exhibits-3/3 and 2/4
respectively. He could not find out the address of one accused. In his above investigation
allegation having proved against accused Shohag and Bablu he submitted charge sheet
against them. In cross-examination he stated that he could not recollect the date of arrest of
accused Shohag. He took accused Shohag on remand for 5 days on 30.06.2013 and produced
him before Judicial Magistrate on 03.07.2013 for recording his confessional statement. He
denied that he obtained confessional statement of accused Shohag putting him in fear of death
by crossfire. Victim Linkon had no mobile phone. He did not find that accused Shohag had
any mobile phone. He found that before two months of the occurrence victim Linkon went to
Dhaka due to deterioration of relation with his parents. In the charge sheet he designated
accused shohag as a thief. But he did not find any case of theft against accused Shohag.
During investigation he did not find any person namely, Arif, Rasel or Ajahar.

35. The inquest report prepared by this witness is reproduced below:
‘T TG Db I 23T | BHHo! SGAF € & RIF 1T iz AGfeTe @
e S=r=w sheT et | o i AIfke »eT ¢ fazal [ifza zem | ="
S TR SR ANST ¢ | IR G RCO ARSF 8 G- A RS
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36. Above is all about the evidence oral and documentary adduced by the prosecution to
prove the charge brought against accused Bablu and Sohag.

37. At the very outset it is to be mentioned that P.W.1 Mozemmel Kha while giving
evidence in court has made a departure from the statement he made in the ejahar as to the
abduction of victim Linkon by the accused persons. He merely stated that the accused
persons took away victim Linkon along with his motor bike from his home at 3.00 p.m. on
25.06.2013. But P.W.11 Sultan stated in his cross examination that he found during
investigation that about two month before the date of occurrence victim Linkon left his house
and went to Dhaka due to detoriation of relation with his parents.

38. In the ejahar it has been stated that the motive behind the forcible abduction and
murder of victim Linkon was to grab his motor bike. The accused-persons attempted to sale
above motor bike in Madaripur but they failed due to resistance by local people and police.
P.W.2 Rashida and P.W.3 Ali Hossain have in their evidence also mentioned about the motor
bike of victim Linkon. In their confessional statements under section 164 of the Code of
Criminal Procedure accused Shohag and Bablu have also mentioned about the motor bike of
victim Linkon. But above motor bike was not produced in court nor any seizure list showing
that above motor bike was recovered from the possession of the accused-persons was
produced at trial. There is no evidence on record to show that the accused-persons were in
possession of above Motorbike or they attempted to sale that Motorbike after demise of
victim Linkon. The learned Advocate for condemned prisoner Sohag brought to our notice an
unexhibited seizure list mentioned at page No.152 of the Paper book. Above document shows
that a motorbike was found in an abandoned condition in front of Mostafapur Bus Counter of
Madaripur and the same was seized pursuant to GDE No. 1222 dated 26.06.2013.

39. P.W.2 Rashida Begum mother of the victim stated in her evidence that one Rasel
informed her that the match light of victim Linkon was in possession of accused Bablu. But
above Rasel did not give evidence in this case as a P.W. nor above match light was seized
and produced at trial. In his cross-examination P.W.11 S.I. Sultan Mahmud stated that during
investigation he did not find any person namely Arif, Rasel or Ajahar.

40. It 1s not disputed that the dead body of victim Linkon was recovered on 28.06.2013 at
11.30 A.M. from the agricultural land of P.W.7 Mojibur Rahman Sarder. It has been alleged
by P.W.11 S.I. Sultan Mahmud that above dead body was recovered at the showing of
accused Bablu. P.W.4 Mamun, P.W.5 Siraj, P.W.6 Jasim, P.W.7 Mojibor and P.W.3 Md. Ali
gave evidence on this point. P.W.3 Ali Hossain is the brother of the informant, P.W.4 Mamun
is the cousin of victim Linkon and P.W.5 Siraj Baga is a village police of the ward adjacent to
the place where the dead body of victim Linkon was found. Above three witnesses, namely
P.W.3 Md. Ali, P.W.4 Mamun and P.W.5 Siraj have supported the evidence of P.W.11 S.I.
Sultan Mahmud that at the showing of accused Bablu the dead body of victim Linkon was
recovered. Undisputedly the dead body of victim Linkon was found in an open agricultural
land which belonged to P.W.7 Mojibur. As such mere pointing of the location of the dead
body by an accused alone cannot be taken as a legal prove that he committed the offence of
murder unless above showing is supported by other legal evidence proving the complicity of
the accused with the act of murder of victim Linkon.
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41. In this case there is no eye witnesse who saw the commission of murder of victim
Linkon. The prosecution has relied upon the confessional statements (Exhibit No.5 and 6)
made by accused Shohag and Bablu before P.W.8 Aminul, a Judicial Magistrate to prove the
guilt of both accused persons.

42. 1t is true that an order of conviction and sentence can be recorded on the basis of a
confessional statement of an accused made under section 164 of the Code of Criminal
procedure to a Magistrate if the same is made voluntarily and proved to be true. P.W.8 Md.
Aminul Islam the Judicial Magistrate who recorded above two confessional statements stated
that accused Bablu and Shohag gave above confessional statements voluntarily and he
recorded their statements observing all legal requirements.

43. While recording a confessional statement a Judicial Magistrate is not required to
investigate as to the truthfulness or correctness of the statement being made before him by the
accused. It is the duty of the Judicial Magistrate to ensure that the confessional statement is
made voluntarily free from any form of coercion or undue influence. Determination of
truthfulness or correctness of confessional statement of an accused is the duty of the learned
judge of the trial court. The trial Court shall perform above duty by examining the
confessional statement in the light of facts and circumstances of the case and by comparing
the same with other legal evidence on record. When more than one accused person of a case
give separate confessional statements the trial Court shall also examine if above statements
are mutually supportive or those suffer from material contradictions.

44. As mentioned above in their two confessional statements accused Shohag and Bablu
have mentioned repeatedly about the motor bike of victim Linkon as has been done by P.W.1
Mozammel Kha, P.W.2 Rashida Begum and P.W.3 Mohammad Ali Hossain Khan but above
motor bike was not produced before the trial Court. As mentioned above the motor bike of
victim Linkon was found in an abandoned condition in front of a Bus counter at Madaripur.
There is no evidence on record to show that the accused persons were ever in possession of
above Motor bike.

45. Both accused-persons have further stated in their respective confessional statement that
sleeping tablets were mixed with juice and victim Linkon was made to consume the same.
But P.W.9 Dr. Md. Shah Alam who performed Post Mortem examination of the dead body of
the victim has stated in his evidence that no presence of any sleeping pill was found in the
stomach of victim Linkon.

46. As to the manner of murder of victim Linkon accused Bablu has stated in his
confessional statements that he caught hold of the leg of victim Linkon and accused Shohag
and Babul ensured the death of the victim by pressing his neck with his shirt. But accused
Shohag stated in his confessional statement that he and other two co-accused namely Babul
and Bablu murdered the victim by pressing his neck with his shirt. Accused Shohag did not
mention that accused Bablu caught hold of the leg of victim Linkon.

47. It turns out from above confessional statements (Exhibit No.5 and 6) of accused Bablu
and Sohag that the death of victim Linkon was caused by strangulation. But two important
documents of the prosecution the Inquest Report (Exhibit-4) which was prepared by P.W.11
S.I. Md. Sultan Mahmud and the Post Mortem Report (Exhibit-8) which was prepared by
P.W.9 Dr. Md. Shah Alam do not support that the death of victim Linkon was caused by
strangulation.
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48. In the Inquest Report (Exhibit-4) it was found that the fingers of both the hands and
legs of victim Linkon were amputed. There were unusual swelling mark on the neck. The
skin of the whole body of the victim appeared to be brunt and of reddish color.

49. The Post Mortem Report (Exhibit-8) corroborates above findings as recorded in the
Inquest Report. In the Post Mortem Report (Exhibit-8) it was stated that all toes of both lower
limbs were amputed. All fingers of left hand were amputed. 1%, 2" and 5" finger of right
hand were amputed. In the opinion of the Post Mortem examiner death of victim Linkon was
caused due to hemorrhagic shock which was ante mortem and homicidal in nature.

50. Hoemorrhagic shock may be resulted from absence of oxygen due to excessive loss of
blood. In cross-examination P.W.9 Dr. Md. Shah Alam has supported above perception and
stated that the death of victim Linkon was caused due to excessive loss of blood.

51. It is crystal clear from above mentioned evidence of P.W.I Dr. Md. Shah Alam, P.W.11
S.I. Md. Sultan Mahmud, the Post Mortem report (Exhibit-8 and the Inquest report (Exhibit
No.4) that the death of victim Linkon was caused due to loss of excessive blood for
amputation of fingers of both hands and legs and other injuries as mentioned above and not
by strangulation as have been stated by accused Bablu and Shohag in their respective
confessional statement. Above confessions statements do not make any mention of above
injuries let alone providing any explanation as who inflicted those injuries.

52. Analyzing above ocular and documentary evidence on record in the light of the facts
and circumstances of the case and the confessional statements made by accused Shohag and
Bablu under section 164 of the Code of Criminal Procedure we are of the view that above
confessional statements do not find any support from any other legal evidence on record.

53. In above view of the materials on record we are unable to accept the confessional
statements made by the accused Bablu and Shohag as true and give the same the status of
legal evidence which can be the basis of an order of conviction and sentence. The learned
Judge of the Druto Bichar Tribunal committed serious error in accepting above confessional
statements as true and valid legal evidence which is not tenable in law.

54. The prosecution has miserably failed to prove the charge leveled against accused
Shohag and Bablu under section 302/34 of the Penal Code by legal evidence beyond
reasonable doubt. As such, above conviction and sentence passed the learned Judge of the
Druto Bichar Tribunal against accused Bablu and Sohag is not tenable in law and the accused
persons are entitled to be acquitted.

55. In the result, the Death Reference is rejected and both the Jail Appeal being No.327 of
2016 and 328 of 2016 are allowed.

56. The impugned judgment and order of conviction and sentence dated 07.09.2016
passed by the learned Judge, Druto Bichar Tribunal No.4, Dhaka convicting the accused
Shohag Howlader and Md. Atabur Rahman(@ Bablu under section 302/34 of the Penal Code
and sentencing them there under to death and also pay fine of Tk. 20,000/- is set aside.

57. Accused Md. Shohag Howlader and Md. Atabur Rahman(@Bablu are acquitted of the
charge mentioned above. Let them set at liberty if not wanted in any other case.

58. Let the lower court’s record along with a copy of this judgment be transmitted down at
once.



